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Cambridge University Press, Oxford University Press, Inc. & Sage 
Publications vs. Patton, et al 

United States District Court 
Northern District of Georgia 

Atlanta Division 
May 11, 2012 

 
FACTS 

 
In the spring of 2008, Georgia State University officials were sued by three academic 
publishers claiming extensive copyright infringement over the posting of book excerpts to 
GSU’s e-reserves and learning management systems.  Though the case went to trial in the 
summer of 2011, the judge took nearly a year to craft an almost 350 page opinion 
painstakingly analyzing 75 alleged violations of fair use.  The opinion was released on May 
11, 2012.  The judge concluded GSU faculty violated the limits of fair use in 5 of the alleged 
violations that went to trial.  In a subsequent ruling issued on August 10, 2012, the judge 
ruled against the publishers refusing to enter an injunction against GSU.  Further, in large 
part because the court concluded that GSU acted in good faith throughout, she held that 
GSU is the “prevailing party” and ordered the publishers to pay GSU’s costs and fees 
associated with the lawsuit.  The publishers plan to appeal. 
 
 

KEY RULINGS AT A GLANCE 
 
Proof of Copyright Ownership 
 

Publishers must be able to prove ownership of a valid copyright to any allegedly infringed 
works.  If they can’t prove such ownership, they lose on that claim. 
 

Repeated (Semester-to-Semester) Use of Same Work 
 

Repeated use of the same work is permitted by copyright law and does not violate fair use. 
 

1976 Agreement on Guidelines for Classroom Copying in Not-For- Profit 
Educational Institutions With Respect to Books and Periodicals 
 

These guidelines are not legally binding and are not an appropriate standard for determining 
what does and does not qualify as a fair use. 
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Hits 
 

Posting a work to e-reserves or a learning management system is not a violation of fair use if, 
in fact, the work is not accessed and/or used by students.  Such copying is de minimis.  
Examples:  work posted but course is cancelled, work posted but the number of recorded 
hits indicates it wasn’t used by students.  (Not all systems track hit counts.) 
 

Non-fiction Books With Fewer Than 10 Chapters (or No Chapters) 
 

Fair use permits the use of up to 10% of the work as long as the portion used is not “the 
heart of the work.” 
 

Non-fiction Books With 10 or More Chapters 
 

Fair use permits the use of 1 full chapter (or its equivalent) as long as the chapter used is not 
“the heart of the work.”  Excerpted portions of a book are equivalent to 1 full chapter if 
they are shorter than the average length (number of pages) of one chapter from the book. 
 
Example 1:  A faculty member wants to post two excerpts (i.e. portions of 2 different 
chapters) totaling 37 pages from a 20 chapter non-fiction book.  The total pagination is 450 
pages and 400 of those pages are the chapters themselves.  The excerpts do not represent 
“the heart of the work.”  The average chapter length is 20 pages (400 ÷ 20 = 20).  Use of 
excerpts totaling 37 pages violates this standard and therefore is not allowed under fair use. 
 
Example 2:  Using the same book described in example 1, a faculty member wants to post a 
single chapter that is 37 pages long.  Use of a single chapter (regardless of length – as long as 
it is not “the heart of the work”) is permitted by this standard and therefore is allowed under 
fair use. 
 

“Heart of the Work” 
 

The 10% and 1 chapter standards do not apply when the excerpt posted is “the heart of the 
work.”  An excerpt is not automatically “the heart of the work” simply because it was 
selected by a faculty member to be used in teaching or scholarship.  An excerpt is “the heart 
of the work” if:   it is a “critical part of the book;” it bears “an unusually striking relationship 
to the book as a whole;” or it “essentially sum[s] up the ideas in the book.” 
 

Page Count 
 

When determining whether a posted excerpt or excerpts qualifies as a fair use under the 10% 
or no more than the equivalent of 1 chapter limits, all pages are included in the page count.  
That is, the total page count includes not only the main body of the book, but also includes 
the title page, forward, table of contents, index, appendices, etc.  However, when a posted 
excerpt contains public domain materials, the length of the posted excerpt is computed by 
subtracting the length of the public domain materials. 
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Example:  A 25 page excerpt of a book contains 3 ½ pages of material that are in the public 
domain (e.g. copyright has expired or federal government documents).  For the purposes of 
any required page count, that excerpt is 21 ½ pages long. 
 

Out of Print Works 
 

Posting excerpts from out of print works does not automatically qualify as a fair use.  If a 
permissions licensing program is available, the excerpt must be evaluated accordingly.  
 

Fair Use Protection Requires the Following 
 

• Access to materials must be limited to enrolled students, in a secure environment, 
only “for the term of the course.” 

• Institutional policies must be in place that prohibits students from further 
distributing the materials. 

• Each time a student accesses such materials, he or she must be “reminded of the 
limitations of the copyright laws.” 

• All materials used “must fill a demonstrated, legitimate purpose in the course 
curriculum and must be narrowly tailored to accomplish that purpose.” 
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The Authors Guild, et al vs. Hathi Trust, et al 
United States District Court  

Southern District of New York 
October 10, 2012 

 

 
FACTS 

 
In September of 2011, a number of individual authors along with their trade associations 
which includes The Authors Guild sued the Hathi Trust and its partner universities for 
copyright infringement.  The Hathi Trust is operated by the University of Michigan.  The 
trust partnered with the University of California, University of Wisconsin, Indiana University 
and Cornell University to created shared digital repositories of their book collections under 
two separate projects:  the “Mass Digitization Project (MDP) and the “Orphan Works 
Project” (OWP).  The trust entered into an agreement with Google to actually create the 
digital files.  Google was sued in a separate lawsuit that remains pending. 
 
Due to difficulties encountered in correctly identifying orphan works, the OWP was 
voluntarily suspended by the University of Michigan.  Consequently, the court rulings in this 
case do not address its legality.  The rulings are limited to the MDP. 
 
The purpose of the MDP is to create a single digital repository of the works in the 
collections of participating universities to be accessed only by members of those university 
communities and only for certain limited purposes.  Works in the MDP are to be used in 
three ways:  full text searches, preservation and access for print-disabled persons.  
 

KEY RULINGS AT A GLANCE 
 
Full Text Searches 
 

Digitizing the texts facilitates full text searches.  Such full text searches provide “superior 
search capabilities” that are transformative uses which qualify as a fair use.  The full text 
searches permit “new methods of academic inquiry such as text mining.”  The judge also 
notes that there is no existing market for this kind of scanning and one is not likely to 
develop.  Further, he pointed out that the full text search capability permitted searching for 
words and phrases, but does not give users access to the full text.  That is, users cannot 
access the full pages of the book to, for example, read it online. 
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Preservation 
 

In light of the specific facts of this case, the judge concluded that digitizing copies of the 
books qualifies as a fair use.  He acknowledged that there are other ways the universities 
might preserve the works in their collections (for example, by purchasing additional copies 
of the actual books),  Nevertheless, he concluded that in this case, digitizing the works was 
necessary to create a searchable inventory as well as to provide access to print-disabled 
persons.  Consequently, under these circumstances, digitizing the books to preserve them is 
also a permitted fair use. 
 

Access for Print-Disabled Persons 
 

Digitizing books to provide access to print-disabled persons is a transformative use that 
qualifies as a fair use.  The judge points out that even if this use did not qualify as a 
transformative use “making a copy of a copyrighted work for the convenience of a blind 
person is expressly identified by the House Committee Report as an example of a fair use, 
with no suggestion that anything more than a purpose to entertain or to inform need 
motivate the copying.”  Finally, the judge concluded that there is no significant market 
impact from digitizing books for this purpose.   
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AIME & Ambrose Video Publishing, Inc. vs. The Regents of the University 
of California, et al 

United States District Court 
Central District of California 

Western Division 
October 3, 2011 & November 20, 2012 

 
FACTS 

 
In early 2011, the Association for Information Media and Equipment (AIME) and Ambrose 
Video Publishing, Inc. sued UCLA over UCLA’s practices associated with digitizing and 
streaming videos to students.  The videos in question were purchased from Ambrose Video 
Publishing, Inc.  AIME participated in the lawsuit as a trade association of which Ambrose 
Video Publishing, Inc. is a member.  The lawsuit included allegations ranging from copyright 
infringement to breach of contract. 
 
UCLA purchased a collection of videos “The Plays of William Shakespeare” which were 
then digitized and reformatted for the purpose of streaming them to students who were 
enrolled in relevant courses.  They were streamed via a secure system and to enrolled 
students only. 
 
The terms and conditions under which UCLA purchased the collection included “public 
performance” rights.   
 

KEY RULINGS AT A GLANCE 
 
Public Performance Rights Sufficient to Permit Streaming to Enrolled 
Students—Therefore, No Copyright Infringement 
 

AIME and Ambrose Video Publishing, Inc. acknowledged that under the terms and 
conditions of the sale, UCLA was permitted to show the videos in face-to-face classroom 
settings.  However, they claimed that digitizing, reformatting and streaming those same 
videos even via a secure system to enrolled students only required an additional license at an 
additional fee.  The court disagreed. 
 
The judge ruled that the purchase of videos that included “public performance rights” was 
sufficient to permit UCLA to lawfully digitize, reformat and stream those videos via a secure 
system to students enrolled in specific courses.  At the same time, the judge acknowledged 
that no court has ruled on whether this same practice is lawful under fair use.  In other 
words, this case does not resolve that question.  
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Copyright Law Preempts Breach of Contract Claim (And Other Allegations 
Based on State Law) 
 

In addition to claiming copyright infringement, AIME and Ambrose Video Publishing, Inc. 
sued UCLA claiming breach of contract and a number of other legal theories based on state 
law.  Copyright law is federal law and under some circumstances (a detailed explanation of 
which is beyond the scope of this document) federal law preempts state law.  That is, in 
some lawsuits, only federal law may be used because the rules are written in such a way that 
federal law preempts (supersedes) state law.  This is known as the “preemption doctrine” 
and it applies only to some federal laws. 
 
Because this case included allegations of violations of both federal and state laws, the judge 
had to determine whether the “preemption doctrine” applied.  The judge concluded that it 
did.  Therefore, the only claim considered was that based on copyright infringement.  All the 
state based claims such as breach of contract were dismissed. 
 
While there is a degree to which this is a highly technical point in the case, it possesses the 
potential of being highly significant.  It suggests the answer to an as of yet unresolved 
question of law which is:  may a copyright owner put terms and conditions on the sale of 
copyright protected works that limit the rights of a user under fair use?  This ruling suggests 
(but does not rule) that copyright owners cannot restrict fair use rights of lawful users by 
imposing overly restrictive terms and conditions on the sale.  
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A.V., Vanderhye et al vs. iParadigms, LLC 
United States Circuit Court of Appeals – 4th Circuit 

April 16, 2009 

 
FACTS 

 
Two Virginia high school students initiated a copyright infringement lawsuit against 
iParadigms, LLC, the company that owns and operates the plagiarism detection service 
known as Turnitin.  When a paper is submitted for review, it is both evaluated to detect 
possible plagiarism and archived by Turnitin.  That is, the paper is added to the company’s 
permanent database which is used to compare papers for the purpose of identifying possible 
instances of plagiarism.  Among other things, Turnitin argued that this practice is a legal 
exercise of fair use. 
 
 

KEY RULINGS AT A GLANCE  
 
Archiving as a Transformative (i.e. Fair) Use 
 

Typically, under the rules of copyright and fair use law, when a court finds that a particular 
use of someone else’s copyright protected work is “transformative,” that use qualifies as a 
fair use.  As the court noted in this case, a use is transformative if it “employ[s] the quoted 
matter in a different manner or for a different purpose from the original.”  The court found 
that even though Turnitin archived entire papers (not limited excerpts), the papers were used 
for purposes that are completely different from their original purpose.  That is, their original 
purpose was to satisfy an academic course requirement while Turnitin’s purpose was to 
prevent plagiarism.  Further, the court went on to characterize this purpose as “highly 
transformative” because it provided a “substantial public benefit” to “educational 
institutions.”   
 

Turnitin as a For-Profit Enterprise 
 

While the court acknowledged that iParadigms, LLC operates Turnitin as a commercial 
enterprise, it noted that this alone is not determinative of the outcome.  The court went on 
to say that the commercial use must be evaluated in relation to the other aspects of the case 
which in this instance means that it must be evaluated in relation to the finding that this 
practice qualifies as a lawful transformative use.  Consequently, even though Turnitin 
operates on a for-profit basis, archiving papers for the purpose of plagiarism detection is not 
copyright infringement. 
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Perfect 10, Inc. vs. Amazon.com, Inc., et al 
United States Circuit Court of Appeals – 9th Circuit 

December 3, 2007 

 
FACTS 

 
Perfect 10, Inc. sued Amazon.com, Inc. and Google Inc. for copyright infringement.  Perfect 
10 holds the copyrights to photos of nude models.  Perfect 10, Inc. sells the images.  The 
primary focus of Perfect 10’s complaint is the manner in which Google’s search function 
operates.  Appropriately worded Internet searches utilizing “Google Image Search” yields 
results that include thumbnail images of Perfect 10’s copyright protected photos.  The same 
results occur from Amazon.com because of the manner in which searches are linked 
between the two companies.   
 

KEY RULINGS AT A GLANCE 
 
What Qualifies as a Transformative (i.e. Fair) Use 
 

Citing the classic language used to describe transformative uses, the court noted that:  “A 
work is transformative when the new work does not merely supersede the objects of the original creation 
but rather adds something new, with a further purpose or different character, altering the first with new 
expression, meaning, or message.”  A use can qualify as a transformative use because of the extent 
to which it alters the original, or because of the extent to which it is used in a different 
context. 
 

Thumbnails in Internet Search Results 
 

The court concluded that the use of thumbnail images in Internet searches is “highly 
transformative.”  In fact, the court pointed out that search engine results may be “more 
transformative” than parody (the classic example of a transformative use).   In its 
explanation, the court placed significant emphasis on the “social benefit” search engines 
provide in their role as “electronic reference tool[s].” 
 

Flexibility in Applying Fair Use 
 

While not central to the case per se, it is worth noting that in its opinion, the court spelled 
out its general framework for applying fair use.  In doing so, it reiterated the importance of 
analyzing fair use in light of its constitutional purposes which are to promote the progress of 
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science and the useful arts.  Further, it cautioned against simplifying fair use with “bright-line 
rules” instead of the required fact specific case-by-case analysis called for under the statutory 
requirements. 
 

Transformative (i.e. Fair) Uses and Commercial Enterprises 
 

It bears noting that all of the parties involved in this case are commercial enterprises.  The 
fair use rules of copyright law are not restricted to not-for-profit organizations and activities.   
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ADDITIONAL RESOURCES 
 
 
(Disclaimer:  As we all know, links change.  If the link doesn’t work, use the identifying information 

to determine whether the materials remain available in another location.) 
 

Best Practices in Fair Use 
 

Center for Social Media 
The center aggregates codes of best practices in fair use along with a variety of other 
resources.   
http://centerforsocialmedia.org/fair-use 

 
Books 
 

Aufderheide, Patricia & Jaszi, Peter, Reclaiming Fair Use:  How to Put Balance Back in Copyright, 
The University of Chicago Press, 2011. 
 
Bonner, Kimberly M. (Ed.), The Center for Intellectual Property Handbook, Neal-Schuman 
Publishers, Inc., 2006. 
 

Librarians 
 

Association of Research Libraries 
http://www.arl.org/ 
Click on “Key Issues” link for “Copyright & IP” Materials 

 
Transformative Use/Fair Use Resources  
 

Columbia Copyright Advisory Office 
Browse the various links on the site to locate copyright and fair use case summaries. 
http://copyright.columbia.edu/copyright/ 
 
Stanford University Copyright & Fair Use Center 
Under the “Fair Use” link, you will find a general discussion of fair use, the fair use factors 
(including the “5th” factor—i.e. good faith) as well as case summaries involving text, artwork, 
audiovisual materials, the Internet, music and parody. 
http://fairuse.stanford.edu/ 
 
©ollectanea blog 
“Making Sense of Derivative Works, Transformative Uses and Fair Use,” Posted by Peggy 
Hoon on April 28, 2011. 
http://www-apps.umuc.edu/blog/collectanea/2011/04/making-sense-of-derivative-
wor.html 
 

http://centerforsocialmedia.org/fair-use
http://www.arl.org/
http://copyright.columbia.edu/copyright/
http://fairuse.stanford.edu/
http://www-apps.umuc.edu/blog/collectanea/2011/04/making-sense-of-derivative-wor.html
http://www-apps.umuc.edu/blog/collectanea/2011/04/making-sense-of-derivative-wor.html


12 
 

 
Sloan Consortium blog 
“Fair Use:  Derivative Works and Transformative Works,” Posted by Linda K. Enghagen on 
February 1, 2011. 
http://sloanconsortium.org/node/228146 
 
 

University Web Sites & Institutional Policies 
 

Columbia University 
Copyright Advisory Office 
http://copyright.columbia.edu/copyright/ 
 
Educause 
Issues & Positions:  Intellectual Property 
http://www.educause.edu/focus-areas-and-initiatives/policy-and-security/educause-
policy/issues-and-positions/intellectual-property 
 
Georgia State University System 
 
North Carolina State University 
Copyright Administration 
http://www.provost.ncsu.edu/copyright/ 
 
Stanford University 
Stanford Copyright & Fair Use Center 
http://fairuse.stanford.edu/ 
Guidelines and Policies:  Click on Libraries & Education 
 
University System of Georgia 
USG Copyright Policy 
http://www.usg.edu/copyright 
 
University of Texas System 
Copyright Tutorial 
http://www.lib.utsystem.edu/copyright/ 

 
 

 
 
 
 
 
 
 
 
 

http://sloanconsortium.org/node/228146
http://copyright.columbia.edu/copyright/
http://www.educause.edu/focus-areas-and-initiatives/policy-and-security/educause-policy/issues-and-positions/intellectual-property
http://www.educause.edu/focus-areas-and-initiatives/policy-and-security/educause-policy/issues-and-positions/intellectual-property
http://www.provost.ncsu.edu/copyright/
http://fairuse.stanford.edu/
http://www.usg.edu/copyright
http://www.lib.utsystem.edu/copyright/
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PRAGMATICS AND PRACTICALITIES 
 
 

 At both the beginning and end of each day, it is important to remember that there are only 
so many options for designing and delivering distance education courses that comply with copyright 
and fair use law.  Recognizing the hazards of oversimplification, if I wanted to give someone the 
short version of how to think about what that means, this is what I would recommend.  It hits the 
highlights.  It is doable.  It avoids major pitfalls.  It also lacks nuance and therefore is not 
overwhelming. The basic choices boil down to this. 
 
Do It Yourself 
 

Remember that copyright law gives a copyright owner rights in the expression of an idea, not 
rights in the idea itself.  So, you can always create your own materials giving appropriate 
credit for the idea by citing the original source to prevent plagiarism problems.  Particularly 
if you are a faculty member who works in an environment in which you own the copyright 
to works you create for your courses, doing it yourself can make sense – if you have the 
time.  If you own the copyright to your materials, you can use them in any way you wish.  
Though not required by law, it is advisable to place a copyright notice on your work if for no 
other reason than pride of authorship.  If you choose to make them available to others for 
their use, utilizing a Creative Commons license and/or posting to an open access site may 
interest you.  Remember that you can exercise fair use by “transforming” someone else’s 
original. 

 
Open Access Resources 
 

As more and more institutions are encouraging or requiring faculty members to make some 
of their work available on an open access basis, these resources offer no-cost materials for 
students and faculty alike.  Merlot.org (Multimedia Educational Resource for Learning and 
Online Teaching) offers teaching materials targeted to higher education audiences.  Similarly, 
the Directory of Open Access Journals (DOAJ.org) maintains a listing of academic journals 
published using an open access model.  Remember that open access materials are not the 
same as public domain materials.  Most of the time, someone still owns the copyright but 
has chosen to make them available via an open access outlet. 

 
Commercial Textbooks and Other Educational Products 
 

Educational publishers are not going away any time soon.  One advantage to using 
commercially developed educational products is that the identification and selection process 
tends to be less labor intensive.  And, once you identify materials that suit your purposes, 
they often are accompanied by supplementary teaching materials that might be useful.  
Nevertheless, everyone knows about the high prices of textbooks and the corresponding 
pressure to reduce the financial burden on students.  When using commercially created 
educational materials, students must purchase materials created and sold for student use; 
faculty members cannot lawfully reproduce and distribute such works. 
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Public Domain Works 
 

The most common types of public domain works fall into one of two categories:  the 
copyright expired or the work was not eligible for copyright protection in the first instance.  
No one owns the copyright to public domain works so they can be used by anyone for any 
purpose.  There are numerous “copyright duration charts” available online to assist you in 
determining whether a copyright has expired.  Works created by the federal government are 
not eligible for copyright protection and may be used by anyone.  Similarly, things like facts, 
formulas, and scientific theories and methodologies are not eligible and cannot be owned.  
Obviously, this is more useful in some fields than in others. 

 
Library Resources 
 

Libraries provide a wealth of resources that can be lawfully utilized in both face-to-face and 
traditional online classes.  Enrolled students who are part of the campus community have 
access to the materials and faculty members can incorporate such resources into their 
courses.  The manner in which this is done is a function of a number of variables.  First, it 
must be done in a manner consistent with institutional policies and licensing agreements.  
Second, it must be done in a manner consistent with applicable law – and this will vary 
depending on the type of materials being used.  For example, the rules for streaming video 
and linking to an electronic journal article are not identical.  Your librarians can help you 
navigate this terrain.  Having said all of that, remember, you can lawfully use these materials 
in a manner consistent with the rules of fair use and transformative uses. 

 
Personal Copies 
 

Lawfully using materials personally owned by a faculty member is a bit different.  Generally, 
because of specific provisions in the copyright statute, while a faculty member can bring a 
personally owned copy of a video to campus and show it in a face-to-face classroom, that 
same faculty member cannot take that same personally owned video and have it streamed to 
students in the online version of the same class.  Yes, it is true that there are multiple levels 
on which that doesn’t make sense – but the rules are the rules and I am doing my best to 
describe them – not endorse (or condemn) them.  For text based materials such as books 
and journal articles, if the rules of copyright and fair permit their use in a face-to-face setting, 
it is permitted online too.  And, like library resources, you can lawfully use these materials in 
a manner consistent with the rules of fair use and transformative uses. 

 
 As you read through the options, I suspect that many of you will find that some are more 
useful to you than others.  For example, because my primary field is law, I can utilize many legal 
resources that are in the public domain.  There are a lot of legal materials that fall in that category.  
For others of you, this will not be the case.  Maybe you are in a field that has an extensively 
developed collection of open access materials that are useful to you.  Maybe you are in a specialized 
field that pretty much limits you to doing it yourself, or utilizing commercially produced textbooks, 
or library and personal resources.  While the type of materials available along with the terms and 
conditions of their use fluctuates, my goal is to assist you in navigating the maze by helping you 
differentiate between the forest and the trees.  If you begin with a general conception of the options 
available to your discipline and purposes, you can make more informed choices more efficiently 
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because you will better appreciate the terrain which serves the goal of all of my copyright 
compliance work which is to deepen your knowledge while expanding your comfort zone. 
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INSTITUTIONAL DUE DILIGENCE 
 

Institutional compliance with new and newly interpreted laws is an ongoing responsibility of all 
organizations.  As the number of court decisions involving copyright infringement cases involving 

educational institutions and related practices increases, it is prudent of individual institutions to 
consider the following actions in response to the rulings. 

1. Consult Legal Counsel 
Presentations, trainings and workshops such as this can enhance your working 
knowledge of and familiarity with the law as it applies to your professional 
responsibilities.  However, it is not legal advice and should not be used as such.  
Undertake your institution’s response to new legal developments in appropriate 
consultation with your institution’s legal counsel. 

2. Review & Revise 
Review and revise existing copyright and fair use policies and procedures in light of 
current law.  The judge explicitly ordered GSU to maintain copyright policies 
consistent with the rulings in this case.  Therefore, it is wise for other institutions to 
do so as well.  The “Key Rulings at a Glance” provide more detail concerning what 
should be included. 

3. Remain Alert for Continuing Developments 
None of these cases are over.  Nevertheless, as the appeals proceed through the 
system, existing rulings provide the most current information available.  Those 
rulings should be respected while remaining alert for new and continuing 
developments. 

4. More Test Cases Possible 
The case against Georgia State represents a test case underwritten by the Copyright 
Clearance Center (CCC) and Association of American Publishers (AAP).  It deals 
with nonfiction books only.  Whether the CCC and AAP, or other groups, are 
looking for test cases involving other types of materials (e.g. fiction, film, poetry, art, 
journals, etc.) remains unknown.  Again, remain alert for further developments 
involving other cases. 

5. Make Your Institution a Lousy Target – Information & Procedures 
Provide faculty members, librarians, instructional designers, students, and other 
relevant members of the campus community with easy to understand and readily 
available information concerning their responsibilities under copyright and fair use 
law.  Make sure procedures and processes for obtaining required permissions are 
readily available including information about appropriate and necessary lead times 
required. 



17 
 

6. Make Your Institution a Lousy Target – Training 
As interpreted to date, there is nothing in copyright and fair use law requiring 
educational institutions to provide training opportunities to relevant members of 
their campus communities.  Nevertheless, the following suggests it may be wise to 
do so.  First, in the case against GSU, the judge concluded that while some of the 
copying did violate copyright law, GSU had made a good faith attempt to comply.  
Your legal counsel can tell you why that matters.  Second, the judge not only noted 
that GSU offered such training, for each alleged infringement, she went to the 
trouble of commenting on whether the faculty member involved attended the 
training.  Again, your legal counsel can tell you why that matters.  Third, for 
nonprofit educational institutions, judges are permitted to reduce damage awards for 
violations of fair use that are based on a mistaken but honest belief that the use was 
allowed.  Fourth, the judge ordered GSU to “disseminate to faculty and relevant staff 
… the essential points of [the] Court’s rulings.”  Providing training serves not only to 
demonstrate a good faith effort to comply, it provides faculty members and staff the 
basis on which to make informed and honest judgments about fair use.  Finally, from 
an institutional standpoint, the fact that such training was offered (along with its 
contents) can be documented should the need to do so ever arise.   
 

 
 

 
 



Deepen your knowledge.  Expand your comfort zone. 

Linda K. Enghagen, J.D., Professor 
University of Massachusetts at Amherst  
Isenberg School of Management 

Linda Enghagen is an attorney and Professor in the 
Isenberg School of Management.  She also serves as a 
Copyright Law Research Specialist for Sloan-C and 
regularly offers live and online workshops in relation 
to copyright compliance in educational settings.  Her 
scholarly contributions related to intellectual property 
are directed to the needs of faculty members.  They 
include two books, Technology and Higher Education:  
Approaching the 21st Century and Fair Use Guidelines for 
Educators, as well as numerous articles (e.g.  Fair Use in 
an Electronic World and Copyright Law and Fair Use—Why 
Ignorance Isn’t Bliss) as well as pamphlets and brochures 
such as Copyright Compliance Made Simple:  Six Rules for 
Course Design, Educators, Technology and the Law:  Common 
Questions/Direct Answers and Legal Literacy in the 
Information Age:  Ten (easy to understand) Rules of Thumb. In 
addition, she has been a guest commentator on NPR 
where she discussed copyright piracy in Napster Worries 
Me.  
 
Professor Enghagen is available to deliver workshops, 
keynote addresses, and presentations.   
 
Titles include:   
 

• Copyright Compliance Made Simple:  Six Rules for Course Design 
•  Fair Use:  A Closer Look 
• Fair Use in the Crosshairs:   Whose Been Sued?  What’s at Stake? 
• The Case Against Georgia State University:  Copyright Infringement or Fair Use? 
• Personal Liability for Copyright Infringement:   They Can Sue You and Your Employer 
• Open Access, Creative Commons Licensing & Plagiarism:  Clearing Up Some Copyright Confusion 
• Legal Literacy in the Information Age:  Ten (easy to understand) Rules of Thumb 
• Copyright Law & Higher Education:  Creating a Culture of Compliance 
• Copyright Law and Research Presentations:  What You Don’t Know Can Hurt You 

CopyrightCompliance.net 
 

http://www.copyrightcompliance.net 
info@copyrightcompliance.net 

http://www.copyrightcompliance.net/
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